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A serious problem in social care: Sleep-in’s 

 

Dear  

 

I am writing about an emerging and serious problem in social care, concerning the 

interpretation of sleep-in shifts under National Minimum Wage (NMW) guidance. The issue 

particularly affects                    working with                    with learning disabilities in a variety 

of settings including many residential facilities. I manage services in your constituency which 

supports                  people. 

 

In case you are not familiar with sleep-in shifts they are a period of duty when we ask a 

member of staff has to be onsite overnight. Whilst these shifts are required in case 

something untoward occurs, these shifts are not contractual, but voluntary. The member of 

staff is rarely assigned tasks, but must be available to work if called upon. Across social care 

these shifts are used mostly in residential and nursing homes and in supported living 

contexts where personal budgets and direct payments have allowed many people to have 

sleep-in support in their own homes. These shifts are not ‘waking nights’ and staff have 

access to a locked bedroom, with a bed and can sleep or engage in non-intrusive leisure 

activities. They have, with the exception of having to be on the premises, more in common 

with being ‘on call’ at home. 

 

The long standing practice for sleep-ins is to pay a flat hourly rate which varies across the 

sector but our research suggests is on average £4.45 per hour. This rate reflects the 

compromise that such a shift involves – having to be on the premises and available, but not 

engaged in any work activity. On the rare occasions staff that are woken up and have to work 

they are paid at their hourly rate for as long as they are required to be ‘active’. 

  

 

Current regulations say NMW should only be paid “…when the worker is awake for the 

purposes of working, even if a worker by arrangement sleeps at or near a place of work and 



 

 

the employer provides suitable facilities for sleeping.”. However, Employment Tribunal 

judgements have created a distinction between time when an employee is simply sleeping at 

work, and time when an employee is ‘required to be available’ while sleeping, which tribunals 

say merits the full minimum wage. In response to this direction of travel (which has emerged 

from employment Tribunals), the Department for Business, Innovation and Skills (BIS) 

changed its guidance in February 2015, stating that a worker can be ‘found to be “working” 

whilst asleep’.  HMRC inspectors have adopted this approach and are beginning to force 

individual providers to comply. The social care sector supports payment for sleep-in shifts, 

but not at the full NMW/National Living Wage (NLW) just for being asleep away from home.  

 

Forcing providers to pay NMW/NLW for every hour of time spent asleep and not ‘active’ will 

have a profound financial impact on the sector at a time when budgets are dangerously tight 

and providers are receiving nowhere near the true cost of care from local authorities. 

Independent research carried out on behalf of VODG (Voluntary Organisations Disability 

Group) identified at least 8000 residential care settings are affected; and that paying the 

current NLW rate of £7.20 would require additional funding for providers of over £74 million 

each year. This gap widens from April when the rate increases to £7.50 and is projected 

annually in four years to be in excess of £600 million. 

 

The social care sector very strongly supports the NLW, however it presents an additional, 

unfunded, statutory cost alongside budget cuts of up to 40%. This impact is clearly increased 

if every hour paid whilst asleep is to be similarly funded. The Resolution Foundation 

estimates that the total public investment in social care required to meet NMW/NLW 

commitments will be £2.3 billion by 2020. Providers, 80% of whom are already facing 

financial difficulties, will be facing further losses in the face of sleep-in shifts costed at the 

NLW and we believe this will further threaten the stability of the market, including services in 

your constituency. 

 

To compound the effects of the hourly increase to sleep-ins and the introduction of the 

NLW, providers may be forced to pay back-pay on sleep-in shift payments. Employment 

tribunals can award payments for up to a period of 2 years, while liabilities from an HMRC 

inspection can extend to 6 years. VODG’s independent research estimates that back-pay 

claims for providers are likely to range between £160 million and around £400 million. We 

are aware of some not-for-profit providers who will, if a six year penalty is imposed, go into 

administration.  

 

The Care Quality Commission already believes services to be at ‘tipping point’. As HMRC 

inspections progress over the next 12 months, Care England expects high-quality providers 

to fail or exit the market.  We know that local authorities and CCGs do not have the 

resources to meet all of the demands upon them and this problem will compound their 

commissioning problems and ultimately add pressure to the NHS and council services. 

 

We are particularly concerned at the significant increase in delivery costs will lead to a 

reduction in services. As these close, commissioners will struggle to find residential and 

supported living for vulnerable people. There is another issue which whilst not directly 

affecting                     and the services we provide in your constituency is of significant 

concern to many families of people with learning disabilities. The independent research 



 

 

indicates up to 100,000 people who have been allocated a personal budget or a direct 

payment will be unable to afford the same level of sleep-in support. Worse still, if they are 

deemed by HMRC to be non-compliant and have similar penalties imposed they are fearful 

they may face personal bankruptcy if they are forced to back-pay claims from their own 

assets. 

 

Without action, we believe there is clear independent evidence that there will inevitably be a 

reduction in services, with less overnight support, less specialisation and fewer providers. The 

cost pressures would also damage the growing self-funded market, leading to further 

commissioning pressure on local authorities and CCGs, and more demand on general NHS 

services. We are urging the government to act and avoid the unnecessary instability and 

damage being caused on the social care market. One solution we are pressing with ministers 

is to agree a special rate for hours spent asleep but with NLW payable for all hours awake 

and working during the shift.   

 

 

I would ask that you consider taking the following action:  

 

 Write to BEIS Minister Margot James who is currently considering the matter and 

copy in Community Care Minister David Mowatt (DoH)  

 Table a Parliamentary Question about the impact of sleep-in shift pay on social care 

and those who rely on it 

 Call for a debate on the impact of sleep-in shift pay and the decision of BEIS and 

HMRC to enforce new guidelines 

 

 

Many thanks in advance for your help. You are welcome to contact me on                  

For further information you can contact  

 

Yours sincerely, 

 

 

 


